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13th May, 2014

To
The Chairperson and Other Members,
National Human Rights Commission,
New Delhi

Sub.: Complaint  of  illegal  arrest  of  Prof.  Saibaba  by
Gadchiroli  Police,  Maharashtra  assisted  by  Delhi
Police on 9th May, 2014 - Violation of all mandatory
statutory   provisions  of  Criminal  Procedure  Code
and SC orders – Requesting immediate intervention
and  launch  of  enquiry  against  all  police  officials
concerned.

Dear Sirs, 
We  would  like  to  bring  to  your  attention  the  illegal  arrest

effected  on  9th May,  2014  at  around  130  pm  in  Delhi,  by  the
Gadchiroli  Police  of  Maharashtra  with  the  assistance  of  the Delhi
police  of  Prof.   G.N.  Saibaba,  Assistant  professor,  English
Department,  Ram Lal  Anand  College,  Delhi  University  as  he  was
returning  home  for  lunch  after  correcting  exam  papers.  All
mandatory  and  statutory  provisions  relating  to  arrest  and  taking
custody prescribed by law were brazenly and knowingly flouted by
the Maharashtra and Delhi police.  

The  arrest  was   effected  in  a  dramatic,   filmy  fashion  by
blocking his car in the middle of the road in a busy thoroughfare in
the middle of the day as though he was a fleeing desperado. The
strong arm tactics and brazen violation of laws is exhibited by the
shabby  treatment  of  Prof.  Saibaba  who  is  wheel  chair  bound,
suffering  90%  disability  and  severe  heart  and  other  medical
problems.  That  this  could  happen  in  the  capital  city  of  India
exemplifies the sense of impunity and lawlessness with which the
law enforcing  agencies  function  and the confidence they possess
that howsoever illegal their actions, they will never ever be made
accountable to rule of law.

PUCL
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Reconstructing the events of 9th May, 2014 and illegal arrest
of Prof. Saibaba

We reconstruct  the  events  of  9th May,  2014  leading  to  the
apprehension and spiriting away of Prof. Saibaba by the joint police
force of Gadchiroli, Maharashtra as also the Delhi police.  We would
like  to  stress  that  this  sequence  is  pieced  together  based  on
information that could be put together at short notice. A much more
detailed enquiry will be required to reconstruct the events as they
occurred.  

Prof. Saibaba was correcting exam papers in the North campus
of DU on 9th May, 2014 and by around 100 pm left for home to have
lunch.  Ms. Vasantha wife of Prof. Saibaba who was waiting for him to
come  home  for  lunch,  became  alarmed  when  there  was  no
information  as  to  why  he  was  delayed.  Since  it  was  time  for
conducting  exams, she initially  ascribed the delay to some exam
related work. She called both Sai’s phone and his driver’s phone and
found  that  both  were  switched  off.  She  called  the  teacher’s
immediately  after  receiving  the  phone  call  from  the  Gadchiroli
police.  As all this was happening,  Vasantha, received a phone call
from someone claiming to be from the Gadchiroli police. The caller
said  that  the  Gadchiroli  police  were  in  Delhi,  and  that  they  had
arrested her husband, and were going to take him to Nagpur by air
and from there to Gadchiroli, in Maharashtra. The unidentified caller
then cut the call.  She immediately contacted other teachers.

The surreptitious call and the mysterious manner of abducting
Saibaba without informing him or his family, coupled with the fact
that  he  needed  to  regularly  take  his  medication  caused
apprehension  in  Vasantha’s  mind.  Fearing  for  Saibaba’s  safety  in
view of his medical problems and physical disability, Vasantha and
other teachers first visited the Evaluation Center where Saibaba was
evaluating scripts to see if he was by some chance there, and to try
and ascertain whether anyone there had seen the incident. It was
only later when the driver was released that it was discovered that
Saibaba had been abducted outside the School  of  Open Learning
that  is  approximately  300  metres  from  Saibaba’s  residence.
Vasantha and Saibaba’s colleagues then went to the local Maurice
Nagar Police Thana [under which the University of Delhi (including
Saibaba’s residence, fall.  It  is  not clear why Saibaba or his driver
were taken to Civil Lines thana, since Maurice Nagar is the relevant
thana], to enquire if they had information and also to register a case
of abduction. It  was at the Maurice Nagar Police Thana that they
learnt from the SHO, that the Delhi police had been approached at
around 9.00 AM by a police team from Gadchiroli, Maharashtra, with
a  non-bailable  warrant  for  Saibaba’s  arrest.  The  Gadchiroli  police
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asked the local police for support to apprehend him. This was duly
provided and arrest was registered at the Civil Lines Police Thana.

Vasantha, and other teachers and academics thereafter went
to Civil Lines Police Thana and found Deepak being illegally detained
there.  Since  they  protested  vehemently  at  Deepak’s  illegal  and
unnecessary  detention,  the  Civil  Lines  Police  officials  released
Deepak as also the car which had been parked there.   

Deepak disclosed that at about 1.30 pm, when they were near
the School of Open Learning, Delhi University and about 300 metres
from Saibaba’s house, the police party, who were in a Santro car
blocked their  car  (Swift  Dzire  model).  Deepak  was pulled out  of
Saibaba's car, manhandled, blindfolded and forced into the Santro
and driven away. He came to know later that he had been taken to
the Civil  Lines  Police  Thana.  There,  he was detained and kept in
isolation for no reason whatsoever. His phone was snatched and he
was not allowed to make any calls. His phone was returned to him
only after he was released. Deepak had no idea where Saibaba was
taken from the place where their car was blocked.

According to Deepak, the police party in a Santro car were all
in  mufti  (plain  clothes).  None  of  the  police  officials  identified
themselves or showed any court warrant empowering them to arrest
Saibaba,  nor  informed  Deepak  where  he  was  being  taken  to  or
where they intended to take Saibaba to.  

As all this was happening, from the airport, Saibaba managed
to speak to his minor daughter for a brief while using a borrowed
phone.  He said  that  he  had been picked  up by the  Maharashtra
police, and was at the airport. Before he could talk more the phone
call was abruptly stopped, presumably by the Gadchiroli police.

Later that night, overcome with anxiety, Vasantha, the wife of
Saibaba sent email to Suhas Bawache, the Gadchoroli police official
who  had  previously  interrogated  Saibaba.  However  there  was  no
response. She finally managed to locate Bawache’s number and call
him at about 10.30 pm. Bawache confirmed that he had Saibaba
with him.

Medical condition of Prof. Saibaba
Saibaba  is  a  wheelchair-bound  heart  patient,  suffering  from

90%  disability.  Although  he  was  picked  up  by  the  police  barely
400/300 metres from his home, he was not allowed to go home to
collect his medication or a change of clothes. He has been taken
without  his  supply  of  medication.  The  following  are  the  medical
ailments suffered by Prof. Saibaba:

a. History  of  cardiac  problems  including  heart  attack.  On
medication  for  the  last  10  years.  He  is  regularly  taking
Ecosprin 75.



4
PUCL Complaint to the NHRC on Illegal Arrest of Prof. GN Saibaba on 9th

May, 2014
b. High  Blood  pressure  and  hypertension.  (medicine:  Repace

25)
c. Severe spinal and hip pain. (he has been prescribed  Elite P). 
d. Swelling  of  ligaments  due  to  constant  use  of  wheelchair.

(medicine: Elite P)
e. Partial immobility of upper arms.

In view of his physical state especially the partial immobility of
upper  arms  and  swelling  of  ligaments  due  to  pushing  the  wheel
chair, Prof. Saibaba constantly requires the assistance of a personal
assistant  to  wheel  him  around  and  help  him  complete  his  daily
ablutions  and  personal  activities.  He  also  requires  special  toilet
facilities to live with a modicum of self-respect and dignity.  

We learn that subsequent to his arrest the Gadchiroli  police,
despite full knowledge of these requirements, have deliberately not
only denied him the services of a personal assistant, but also are
keeping  him in  places  where  such  special  toilet  facilities  are  not
available.  The conduct  of  the police makes it  very clear that  the
insensitivity of the police to the special needs of Prof. Saibaba are
not accidental but are acts of deliberate maliciousness and cruelty
meant  to  cause  immense  physical  and  emotional  injury  to  Prof.
Saibaba and thereby his family too.  

Past cooperative conduct of Prof. Saibaba
Saibaba has been consistently cooperative with investigating

agencies, as the Gadchiroli police who have interrogated him twice
(September,  2013  and  Jan  2014)  already,  know.  Saibaba  is  an
experienced and respected academic. His physical condition is such
that there is no question of his escaping or fleeing justice. Therefore
there is no pressing necessity to arrest him, and certainly not in this
hasty and clandestine manner as though he is a dangerous criminal
who has to be apprehended by use of force and suddenly.

In fact the highhanded conduct of the police in blocking the car
in a busy thoroughfare in Delhi in the middle of the day, and manner
of effecting his arrest brazenly breaking all laws is indicative of the
intention of the Gadchiroli police to threaten, intimidate and crush
Prof. Saibaba’s spirit of fighting for human rights and justice.  

It may be relevant to refer here to the fact that the NHRC has
taken cognizance of the unacceptable and questionable behaviour of
Gadchiroli police during their interrogation of Saibaba in September,
2013  and  have  issued  notice  to  the  Gadchiroli  police  to  provide
answers  to  the  allegations  of  misuse  of  law.  We  learn  that  the
Gadchiroli police are yet to respond to this query.

The Gadchiroli police did not intimate Prof. Saibaba’s family of
his whereabouts or the provisions of law that he was arrested in.
From newspapers it is learnt that after being flown to Nagpur Prof.



5
PUCL Complaint to the NHRC on Illegal Arrest of Prof. GN Saibaba on 9th

May, 2014

Saibaba  was  taken  to  Gadchiroli  and  produced  before  the  court
which  has  remanded him to  judicial  custody.  It  appears  that  the
police did not want police custody as they do not have the facilities
to treat a person with the special needs like Saibaba. Ironically the
Central Prison where he is reported to be lodged also does not have
necessary  facilities  nor  is  special  assistance  provided  for  Prof.
Saibaba. We learn from the Maurice Nagar police that the warrant
was brought by one by SI Dhawale at 9.10 am on 9th May, 2014 and
that Prof. Saibaba has been arrested in FIR Crime No. 3017/2013 of
Ahire Police Station under sections 13, 18, 20 38, 39 of the UAPA. 
(Note: section 13 relates to unlawful activity, sec. 18 to conspiracy
in terrorist acts, sec.20 to being member of terrorist gang, sec. 38 to
membership of terrorist organization and sec. 39 to support given to
terrorist organization).

 
Blatant violation of mandatory provisions and illegalities in
the forcible arrest

There are two serious issues of violation of human rights that
the PUCl would like to bring to the attention of the NHRC.

1. Illegalities in manner of effecting arrest : Violations of the
mandatory provisions of sec. 41, 41-B, 41-C, 49, 50, 50-A,
55A of the Code of Criminal Procedure (Cr.PC).

2.    Justification for the arrest vis-a-vis issuing summons for
appearance.  More  specifically  violation  of  guidelines  and
norms set out in SC `Joginder Kumar vs State of UP’ (1994).

1. Illegal arrest: Violation of Mandatory provisions of CrPC
Following the landmark ruling of the Supreme Court in `DK Basu

vs  State  of  West  Bengal’ which  provided  major  human  rights
safeguards protecting individuals from illegal actions of the police,
the Criminal Procedure Code (CrPC) was amended in 2009 and 2010
by including the key recommendations in the body of the CrPC itself.
Thus Section 60A of the amended Criminal Procedure Code (CrPC)
which came into effect from 31.12.2009, stipulates that “no arrest
shall be made except in accordance with the provisions” of the CrPC.

Chapter V on `Arrest of persons ‘ was majorly amended with the
inclusion of new provisions incorporating the key recommendations
of  the Supreme Court.  Thus  the newly  added amended provision
sec.  41-B  CrPC prescribes  the  `Procedure  of  arrest  and  duties  of
officer making arrest’. 

The law makes it compulsory (note that the language used is
“shall”)  for  every  police  officer  making  arrest  to  (a)  bear  an
accurate,  visible  and  clear  identification  of  his  name  which  will
facilitate easy identification” and (b)  shall prepare a  memorandum
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of arrest which shall be (i) attested by at least one witness, who is a
member  of  the  family  of  the  person  arrested  or  a  respectable
member  of  the  locality  where  the  arrest  is  made;  and  (ii)
countersigned by the person arrested.

Very crucially the section states that the arrested person “has a
right” to have a relative or friend named by him to be informed of
his arrest unless the Memorandum of Arrest is already attested by
his family. (sec. 41-B(b)(c)).

Sec. 50A introduced by amendment to CrPC in 2005 describes
the `Obligation of person making arrest” to inform about the arrest
to the nominated person. Sec.50_A(1) makes it obligatory that every
police officer effecting arrest “shall forthwith” give information about
(i) such arrest and (ii) place where the arrested person is being held
to  any  of  the  following  3  sets  of  persons  as  nominated  by  the
arrested persons:

(a) Friends;
(b)  Relatives;
(c) Or such other person as informed by the arrested person.
Sec. 50A (2) describes that as soon as the arrested person is

brought to the police station the police officer shall  inform  of his
rights to nominate a person who shall be informed of the arrest and
the details of place where he is being kept. An entry of the fact of
who has been informed of the arrest shall be made in a book to be
kept in the police station (sec. 50-A(3)).

A  mandatory  duty  has  been  cast  on  the  Magistrate  before
whom such arrested person is produced to satisfy himself that the
requirements of sec. 50A(2) and (3) have been complied with by the
police officer effecting arrest.

Procedure regarding manner of arrest
It  is  important  to  note  that  section  49  of  the  CrPC

unambiguously stipulates that “no unnecessary restraint” should be
imposed on the person to be arrested unless there is the possibility
of  escaping.  Additionally,  sec.  46  CrPC  limits  use  of  power  of
restraint only if the person to be arrested indicates that he will not
abide by the police officers orders.

Illegalities abounding in arrest of Prof. Saibaba
The above provisions of the CrPC are mandatory and clearly

outline  the  powers  of  the  arresting  officer  and  the  manner  of
effecting arrest.  The crucial issue is on fixing accountability for the
abuse of powers by the Gadchiroli police with assistance of the Delhi
police. Even if we assume that the Delhi police’s role was merely
cosmetic, they cannot absolve themselves of illegalities committed
during the arrest and spiriting away of Prof. Saibaba. 
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PUCL strongly urges the NHRC to take into consideration the
fact that there is absolutely no justification for the use of extreme
force against Saibaba, as also his driver, Deepak, who is in no way
connected  with  the  case  on  hand.  Very  clearly,  sec.  49  and  46,
limiting unnecessary restraint and that too only if the person to be
arrested indicates likelihood of escape, has been violated. 

PUCL submits that the police used unwarranted, extreme force
in effecting arrest of Prof. Saibaba as though he were a desperado
who  would  flee  the  moment  the  police  appeared  or  had  to  be
overpowered as though they had weapons which they would use
against the police. Firstly, the police, were in mufti, did not identify
themselves or show the warrant of arrest; secondly, the mid-road,
mid-day blocking of Saibaba’s car was unnecessary as Saibaba has
all  along  never  even  once,  refused  to  meet  the  police  officials
whenever they wanted to question him. Apart from this, excessive,
violent force was used by the police to (a) forcibly remove the driver
from the car and violently tie up his arms, (b) blindfold him, (c) force
him into another car and push him down, (d) not inform him who
they  were,  (e)  take  him  to  a  place  without  disclosing  his
whereabouts,  (f)  forcibly  remove  his  cell  phone  and  (g)  illegally
confine him in a room. 

Very clearly,  the provisions of sec.  41B,  requiring the police
officers  to  have  clear  identification  in  order  to  facilitate  “easy
identification” and the preparation of the “Memorandum of arrest”
which is attested by a member of the family or respectable member
of the locality, meaning at Delhi, the place of arrest as also sec. 50A,
furnishing information of arrest and place of detaining the arrested
person to family or nominated persons have all not been complied
with.

PUCL stresses that the amended CrPC very clearly describes
these protective provisions as “rights” of accused persons meant to
ensure  dignified,  respectable  treatment  of  persons  by the  police.
The  law imposes  an  obligation  on the  police  to  comply  with  the
mandatory  provisions  during  arrest.  There  is  absolutely  no
justification  whatsoever  for  the  manner  in  which  the  police  used
force  to  apprehend  and  spirit  away  Prof.  Saibaba.  In  effect,  the
conduct of the police amounts too illegal arrest and abduction. 

Irrespective of the type of the case, and howsoever grave the
charge, the law does not differentiate between cases or prescribes
differing standards of treatment to accused charged with different
types of crimes. The amendments have been made to the CrPC not
to remain symbolically in the law books but to direct police officers
as they implement the code.

In the present case, apart  from the cooperative response of
Prof. Saibaba, as a person with 90% disability there is absolutely no
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justification for the manner in which the Gadchiroli police flagrantly
and brazenly flouted all the mandatory provision of the CrPC and the
law, thereby violating the fundamental rights of Prof. Saibaba and
his driver, Deepak.

PUCL urges the NHRC to immediately take up this complaint for
detailed  enquiry,  to  ascertain  the  facts  of  alleged  violations  of
statutory, mandatory provisions of the CrPC and to fix accountability
for abusing the law on the Gadchiroli police team.

  
2. Power  to  arrest  vs.  Justification  of  arrest  –  Issuing

summons would have been sufficient
PUCL wishes to point out that the Supreme Court in `Joginder

Kumar vs. State of UP’ (1994) has made the distinction that while
the  power of the IO (investigating officer) to arrest is one thing, the
need to and justification for effecting arrest is another matter
altogether, fully subject to judicial review. Arrest should be the last
resort, to be effected only if the accused person may (i) escape, (ii)
threaten or intimidate witnesses or (iii) destroy evidence. Apart from
such  circumstances,  if  a  person  will  appear  on  summons,  arrest
should be avoided.

We fail  to understand the justification of use of force by the
Gadchiroli  police  to  apprehend  Saibaba  especially  when  he  has
always been cooperative and responsive whenever the police sought
to question him. It is therefore apparent that the police enacted a
drama only to  make Prof.  Saibaba seem much more sinister  and
dangerous  than  what  he  is,  thereby  vilifying  him  in  the  general
public  perception;  it  is  also  not  improbable  that  the  police  by
creating the  drama of having to capture Prof. Saibaba as the only
way  to  secure  him  as  he  is  a   key  Maoist  functionary  was  also
seeking to somehow prejudice the judiciary.

3.Concern  about  the  absence  of  appropriate  and
necessary infrastructural facilities to  address the personal
care and hygiene needs of a physically challenged person
like Prof. Saibaba 

PUCL  is concerned about the personal care, health and well
being of Prof. Saibaba who suffers from serious physical infirmities.
We understand that the infrastructural facilities in the Central Prison
are not  adequate to address the special  care and needs of Prof.
Saibaba.  We have already pointed out the various serious ailments
suffered by him which requires special medication. He also requires
the services of a personal care assistant also.

We wish to point out that the amended CrPC lays down the
basic  standards  of  medical  care  that  ought  to  be  provided  for
arrested  persons.  Sec.  55A  CrPC  (which  came  into  effect  from
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31.12.2009) stipulates it “shall” be the duty of the person having
custody  of  the  accused  person  “to  take  reasonable  care  of  the
health and safety of the accused”.  This provision should be read
with  sec.  54 CrPC which  requires  that  at  the time any person is
arrested, he should  be taken before a medical officer or practitioner
soon after  the arrest  is  made for a check up,  and a copy of  the
report should be given to the arrested person indicating the state of
health, including injuries, on the person. This provision also came
into effect from 31.12.2009.

 The importance of this amended provision becomes apparent
when  we  notice  that  sec.  54  prior  to  the  amendment  in  2009,
provided for medical examination only in the event that an arrested
person makes a request, complaint or allegation to the remanding
Judicial Magistrate of any offence against his body. 

The onus is shifted from the arrested accused having to make
a request to mandatorily fixing responsibility of the safety and care
of the accused on the person having custody of the person, which in
this case is the police.

The important human rights and legal issue in the present case
of  Prof.  Saibaba  is  the  extent  to  which  the  police  officials  who
arrested  him  and  have  custody  over  him,  have  discharged  their
responsibility  to  take  care  of  his  safety  and  health  and  the
implication of deliberately ignoring his special needs as a means of
ill treating him.

We would like to point out that the illegal  and high handed
manner  by  which  the  Gadchiroli  police  have  behaved  with  Prof.
Saibaba is not new and follows a pattern as exhibited in the manner
in which they conducted a raid in Saibaba’s residence last year in
September, 2013 openly showing their contempt for mandated legal
procedures  regarding  search  and  seizure.  We  are  attaching
alongwith this complaint, our detailed statement released by us last
year;  we understand that a copy of this  was handed over to the
NHRC last year by Shri Rajinder Sachar, former CJ, Delhi High Court
when he met the Hon’ble Chairperson and other members of the
NHRC.  

4. Role  of  the  Magistrate  to  oversee  implementation  of
procedure u/s 50A CrPC 

Sec.  50A(4)  CrPC  A  casts  a  mandatory  duty  upon  the
Magistrate before whom the arrested person  is produced to satisfy
himself  that  the  requirements  of  sec.  50A(2)  and  (3),(  i.e.
information to arrested person that he has a  right to  nominate a
relative or friend about the fact of arrest and place of custody and to
record this is a book to be kept in the police station)  have been
complied with by the police.
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According  to  information  received  by  us,  none  of  these
procedures have been complied with both by the police as also by
the remanding Magistrate.

5.Deprival of right to engage lawyer
Sec. 41D CrPC enumerates the right of the arrested person to

meet an advocate of his choice during interrogation. Prof. Saibaba
was deprived of his fundamental and statutory right to meet his own
advocate  and  seek  legal  protection.  It  is  our  understanding  that
Saibaba  was  surreptitiously  and  suddenly  whisked  away  by  the
Gadchiroli  police  precisely  to  deny  a  chance  to  Prof.  Saibaba  to
consult  his  advocates  to  defend  his  rights.  Consequently,  a  very
important fundamental right of Saibaba has been violated.

“Safeguarding rights and dignity of arrestee” ... Sec. 41-B,
50, 50A, etc CrPC and DK Basu case recommendations  have
to be strictly followed   

We would like to highlight the sagacious words of the Supreme
Court in the landmark case of `DK Basu vs State of West Bengal’
(1997 (1) SCC 416) which pointed out that:

“If the functionaries of the government become the law breakers, it
is  bound  to  breed  contempt  for  law  and  would  encourage
lawlessness” (para 22)

The SC also asked: 
“How do we check abuse of police powers? Transparency of action
and accountability perhaps are 2 possible safeguards”. (pa. 29). 

We  would  like  to  point  out  that  many  of  the  provisions  in
Chapter V of the Criminal Procedure Code, and in particular, sections
41,  41-B,  41-C,  49,  50,  50-A,  55A  etc,  were  introduced  through
amendments to the CrPC in 2005 and 2009 following the directions
of the SC in DK Basu case to incorporate into the criminal laws of the
land,  the  directions  given in  their  judgment  regarding  rights  and
protection of arrested persons.  

The  legal  effect  of  the  recommendations  in  DK  Basu  case
(1997) and the provisions in the amended CrPC can be gauged by
what the SC itself said in the same case: “The requirements flow
from Article  21 and 22(1)  and need to  be strictly  followed”.  The
court also made it explicit that these requirements are in addition to
and do not detract from the directions given by the court from time
to time about safeguarding the rights and dignity of the arrestee.
(para 38).

The effect of violation of the provisions of Ch V of the CrPC,
especially sections 50 and 50A of the CrpC came to be considered
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by  a  Division  Bench  of  the  Bombay  High  Court  in  `State  of
Maharashtra  through Commissioner of  Police,  Pune vs Shri  Sagar
Balu Ubhe’ (Crl Appln (L) No. 399 of 2013 in WP No. 499 of 2012,
decided on 7.1.2014) which pointed out:

“Sections 50 and 50A of the CrPC embody salutary provisions
for  the  protection  of  those arrested.  Whenever  a  person  is
arrested  without  a  warrant,  the  arresting  police  officer  or
person must inform the arrested person of the full particulars
of offence for which he is arrested and the grounds for that
arrest.  .... An arrested person is also entitled, as a matter of
right,  to have the information relating to his arrest and the
place  where  he  is  being  held  communicated  to  a  friend,
relative or other person named by the accused. The accused's
rights must be told to him as soon as he is brought to the
police station, and a record is to be maintained of every such
arrest.  A  Magistrate  before  whom  the  arrested  person  is
produced  must  satisfy  himself  that  the  accused  has  been
informed  of  his  rights  and  the  records  have  been
maintained.....  These  are  provisions  very  similar  in  nature,
though not as expansive in scope, as those firmly established
in criminal jurisprudence everywhere, perhaps most notably in
Miranda v. Arizona.   We  do  not,  yet,  follow  the  rigour  and
inflexibility of  Miranda; but the provisions of our CrPC are no
less  demanding within  their  own sphere of  influence.  They
admit  of  no  exception,  except  that  made by  special
statute. Any transgression of these provisions renders
the State liable to a civil remedy”. (emphasis ours).

The Bombay HC went on to hold that in view of the fact that it
was  clearly  established  that  there  were  violations  of  DK  Basu’s
guidelines as also the statutory provisions of the CrPC the detention
and arrest of the person was entirely illegal.

Is  state terrorism permissible to tackle terrorism? 
According  to  the  Gadchiroli  police,  Prof.  Saibaba  has  been

mobilising  urban support  to  the  Maoist  party,  which  is  a  banned
organisation  engaged  in  armed  struggle  and  been  a  conduit  for
communication.  Further,  the  police  suggest,  they  need  to  take
strong  measures  to  apprehend  Saibaba,  even  though  he  is  a
physically challenged person and even if it means violating the laws
for it is “in the larger interests of society”. 

The crucial  question however remains: `Is it  justified for the
police, the law enforcers, to break the laws of the land, however dire
the necessity?’

It is useful here to refer to the Supreme Court in the same `DK
Basu’ case (1997) where the court pointed out:
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“The challenge of terrorism must be met with innovative ideas
and  approach.  State  terrorism  is  no  answer  to  combat
terrorism.  State  terrorism  would  only  provide  legitimacy  to
“terrorism”.  That  would  be  bad  for  the  state,  the
community and above law to the rule of law”. (pa. 33)
(emphasis ours)

Power of police is derived from law and also limited by the
same law!

We would like to point out that the apex court has time and
again pointed out that  “custodial crime ....  strikes a blow to the rule
of law which demands that the powers of the executive should not
only be derived from law but also that the same is limited by the
law”. (pa. 9, DK Basu case).

Very  clearly,  not  just  the  fundamental  rights  guaranteed  to
every  citizen,  the  statutory  rights  granted  to  accused-arrested
persons in the Code of Criminal Procedure (as amended in 2005 and
2009)  relating  to  manner  and  procedure  of  arrest,  right  to  be
informed and have family member of authorised person informed of
arrest and place of custody, medical examination, etc have all been
glaringly  violated,  and  with  impunity  in  the  present  case.   The
manner  of  arresting  Prof.  Saibaba is  not  only illegal  but  has also
involved use of unjustifiable and unnecessary violence; not allowing
him  access  to  medicines  and  medical  care,  including  use  of  a
personal  assistant,  has  serious  repercussions  on  his  health  and
personal  safety.  Cumulatively,  this  manner  of  treatment  is  also
extremely indignifying and an affront to humane values.

We  are  mindful  of  the  fact  that  Prof.  Saibaba  has  been
arraigned as an accused in the ongoing case in Crime No. 3017/2013
of Ahire Police Station, Gadchiroli District, Maharashtra, and are not
seeking intervention of the NHRC in the trial court proceeding.    

PUCL therefore demands that the NHRC, as the apex, human
rights protection body mandated to oversee the implementation of
the rule of law and human rights,  will  intervene in the matter of
arrest of Prof.  Saibaba.  What we are seeking from the NHRC is a
comprehensive  enquiry into the illegal arrest of Prof. Saibaba on 9th

May, 2014 in Delhi  and unlawful  conduct  of  the Gadchiroli  police
then  and  thereafter  and  fix  responsibility  and  accountability  on
offending officials. This is a matter of human rights falling directly
within the mandate of the NHRC as statutorily provided.   

We shall be happy to provide further details if so asked.

On behalf of PUCL,
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Dr. V. Suresh,
National  General  Secretary,

PUCL

Annexure

1. PUCL Statement on Search of Prof. Saibbaba’s house dated 
24.9.2013. 

2. Judgment of Bombay High Court in `State of Maharashtra 
through Commissioner of Police, Pune vs Shri Sagar Balu Ubhe’
(Crl Appln (L) No. 399 of 2013 in WP No. 499 of 2012, decided 
on 7.1.2014)
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